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OMMUNICATIONS COMMISSION
Before the FEDERgli:(F:lCEOFTHE SECRETARY

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of
Review of the Pioneer's ET Docket No. 93-266 /
Preference Rules

Amendment of the Commission's Rules to GEN Docket No. 90-314
Establish New Personal Communications
Services

TO COMMISSIONERS QUELLO, BARRETT, AND NESS:

COMMENTS OF OMNIPOINT ON APC'S EMERGENCY
REQUEST FOR ORAL ARGUMENT

INTRODUCTION
Omnipoint Communications, Inc. ("Omnipoint"), by its attorneys, hereby comments on
the July 21, 1994 "Emergency Request for Oral Argument" (the "Request") filed by American
Personal Communications ("APC"),! and the responses to it filed by Nextel Communications,
Inc., Cox Enterprises, Inc., Pacific Bell and Bell Atlantic, and Viacom and other "joint
petitioners."2 All of the filings assume a premise that no longer exists -- that the Commission

must issue its reconsideration decisions in the instant dockets within two weeks of the remand of

1 On July 26, APC filed a supplement to its request.

2 "Comments on American Personal Communications Emergency Request For Oral Argument," Nextel
Communications, Inc., ET Docket No. 93-266, GEN Docket No. 90-314, (filed July 28, 1994); "Comments of Cox
Enterprises, Inc. On American Personal Communications Emergency Request For Oral Argument," ET Docket No.
93-266, GEN Docket No. 90-314 (filed July 29, 1994) ("Cox Comments"); "Joint Response of Pacific Bell and Bell
Atlantic Personal Communications to American Personal Communications' Post-Remand Filings," ET Docket No.
93-266, GEN Docket No. 90-314 (filed August 1, 1994) ("PacBell Comments"); "Supplemental Comments on
Remand of the Joint Petitioners," ET Docket No. 93-266, GEN Docket No. 90-314 (filed August 2, 1994).
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the pioneer's preference cases? by the U.S. Court of Appeals for the District of Columbia
Circuit -- and ignore an imminent congressional solution to the critical issue of the Commission's
authority to charge pioneers for PCS licenses. Omnipoint respectfully submits that no emergency
exists that requires the Commission to act prior to congressional resolution of this issue, which is
expected shortly.
DISCUSSION

The genesis of the so-called "emergency" is the Commission's Emergency Motion for
Remand filed with the D.C. Circuit in the pioneer's preference cases on July 26, 1994. Assuming
that the court would retain jurisdiction while giving its "approval" for the agency to "go forward
with reconsideration,"4 the Commission, as part of the revised briefing schedule proposed in its
motion, committed itself to issue a "revised order" within two weeks of the court's remand.>
APC, "[a]ssum[ing] that the Court of Appeals will remand this case to the Commission pursuant
to its request,"% then sought expedited oral argument before the Commission. In its July 26,
1994 Order, however, the D.C. Circuit divested itself of jurisdiction over the pioneer's preference
cases by remanding them to the Commission for further consideration and dismissed as moot the
Commission's motion to defer the briefing schedule. It is clear from this remand that "[the]
Court no longer retains jurisdiction."? Thus, the Commission is not under any obligation to

reach a decision in two weeks.

3 Pacific Bell v, FCC, Case No. 94-1148 (D.C. Cir.) (the "pioneer's preference cases").

4 Motion at 4 n.2.

5 Id. at 5.

6 APC Request at n.4 (emphasis supplied).

7 D.C. Circuit Handbook of Practice and Internal Procedures 73 (1994); D.C. Cir. Rule 41(b) (1994).
-2

WASHO1A:EWC:22975:1:08/04/94
21278-1



A clear and credible question exists in these dockets as to whether the Commission has
the authority to require payment from the pioneers. So much so, in fact, that the Commission has
exempted the narrowband pioneer, Mtel, from paying for its license until after judicial resolution
of this and other issues.8

For the record, Omnipoint agrees with Cox that, absent new legislation, the Commission
lacks the authority to condition the issuance of licenses to the pioneers on a substantial payment.?
However, others disagree, contending that the Commission currently has such authority.10 In the
midst of this uncertainty about the agency's authority, key members of Congress recently
introduced legislation that would authorize and require the Commission to condition the issuance
of licenses to the pioneers on a substantial payment!! and the Administration has targeted the
revenues generated by this proposal for incorporation into the GATT legislation,!2 which is
expected to be acted upon this month.

In light of an imminent legislative solution to the issue of the Commission's authority to
require payment from the pioneers, as well as a legislated formula for determining the amount to
be paid and the method of payment, it would be a waste of everybody's resources for the
Commission to issue its reconsideration decisions and trigger petitions for review, only to be

forced to withdraw the decisions again -- this time as a result of legislation that may be close to

enactment.

8 In Re Application of Nationwide Wireless Network, Inc., Memorandum Opinion and QOrder, Fite No.
22888-CD-P/L-94, FCC 94-187, at § 39 (released July 13, 1994).

9 Cox Comments at 15-27.

10 PacBell Comments at 2-5.

11 See H.R. 4700, "Pioneer Preference Reform Act of 1994," 103d Congress (introduced June 30, 1994).

12 See, £.g., "Tech Pioneers to Pay for GATT," Electronic Media, July 4, 1994, at 3.
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CONCLUSION

For these reasons, Omnipoint urges the Commission to make its reconsideration decisions
in the instant dockets in a deliberate manner -- free of the artificially imposed and no longer

applicable constraint of a two week deadline.

Respectfully submitted,
OMNIPOINT COMMUNICATIONS, INC.

p e

Mark/J. Tauber
Emfilio W. Cividanes
Mark J. O'Connor

Piper & Marbury

1200 19th Street, N.W.
Seventh Floor
Washington, D.C. 20036
(202) 861-3900

[ts Attorneys
Date: August 4, 1994

cc (via Hand Delivery): Commissioner James Quello
Commissioner Andrew Barrett
Commissioner Susan Ness
Mr. Rudolfo Bacca
Mr. Byron Marchant
Mr. James Casserly

WASHO1A:EWC:22975:1:08/04/94
21278-1



ertifi f Servi
I, Mark O'Connor, certify that on this day, August 4, 1994, I caused copies of the

attached "Comments of Omnipoint on APC's Emergency Request For Oral Argument" to be
served by first class mail, postage prepaid, on the parties on the attached service list.
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Washington, D.C. 20037

Albert Halprin

NORTHERN TELECOM
Halprin, Mendelsohn & Goodman
1301 K Street, N.W.

Washington, D.C. 20005

Eric Schimmel
TELECOMMUNICATIONS INDUSTRY
ASSOCIATION - MOBILE
COMMUNICATIONS DIVISION

2001 Pennsylvania Avenue, N.W.

Suite 800

Washington, D.C.

Brice L. Clark
HEWLETT-PACKARD COMPANY
8000 Foothills Boulevard

Roseville, CA 95678
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G. Todd Hardy

MILLICOM, INC.

153 East 53rd Street-#5500
New York, New York 10022

James S. Quarforth

CFW Telephone Company
401 Spring Lane, Suite 300
P.O. Box 1990
Wanynesboro, VA 22980

Alan Brunacini

PHOENIX FIRE DEPARTMENT
6520 W. Washington

Phoenix, AZ 85003

Laura H. Phillips

COMCAST

Dow, Lohnes & Albertson

1255 23rd Street, NW, Suite 500
Washington, D.C. 20037

David B. Leeson
CALIFORNIA MICROWAVE
985 Almanor

Sunnyvale, CA 94806

John D. Lane

Wilkes, Artis, Hedrick & Lane
1666 K Street, N.W.
Washington, D.C. 20006

Robert M. Jackson
HARRISONVILLE

Blooston, Mordkofsky, Jackson and Dickens

2120 L Street, N.W.
Washington, D.C. 20037



Diane Smith

ALLTELL SERVICE CORP.
1710 Rhode Island Avenue, N.W.
Suite 1000

Washington, D.C. 20036

David Cosson

NTCA

2626 Pennsylvania Avenue, N.W.
Washington, D.C. 20037

Robert A. Mazer

LINCOLN TELEPHONE

Nixon, Hargrave, Devans & Doyle
One Thomas Circle, N.W., Suite 800
Washington, D.C. 20005

Robert S. Sigmon

CINCINNATI BELL TELEPHONE
201 E. Fourth Street, 102-320

P.O. Box 2301

Cincinnati, OH 45201

John D. Lockton

CORPORATE TECHNOLOGY
PARTNERS

100 S. Ellsworth Aves.

9th Floor

San Mateo, CA 94401

Richard Ekstrand

Rural Cellular Corporation
P.O. Box 1027
Alexandria, MN 56308
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Michael J. Shortley
ROCHESTER TELEPHONE
Rochester Tel Center

180 South Clinton Avenue
Rochester, NY 14646-0700

Lisa M. Zaina
OPASTCO

21 Dupont Circle, N.W.
Suite 700

Washington, D.C. 20036

George Petrutsas

ROSEVILLE TELEPHONE
Fletcher, Heald and Hildreth
1225 Connecticut Avenue, N.W.
Washington, D.C. 20036

Riley M. Murphy

BERLIN

1100 Poydras Street, Suite 2950
New Orleans, LA 70163

:Leon M. Kestenbaum

SPRINT

1850 M Street, N.W., Suite 1110
Washington, D.C. 20036

Robert M. Jackson

Rural Cellular Corp

Blooston, Mordkofsky, Jackson & Dickens
2120 L Street, N.W.

Washington, D.C. 20037



Albert H. Kramer

NATA

Keck, Mahin & Cate

1201 New York Avenue, N.W.
Penthouse Suite

Washington, D.C. 20005

Glenn S. Richards

Gruman, Kurtis, Blask & Freedman,
Chartered

1400 Sixteenth Street, N.W.

Suite 500

Washington, D.C. 20036

M. John Bowen

HOME TEL

McNair Law Firm

1155 Fifteenth Street, N.W.
Washington, D.C. 20005

Nancy J. Thompson
CELLULAR SERVICE, INC.
Reed, Smith, Shaw & McClay
1200 18th Street, N.W.
Washington, D.C. 20036

Russell H. Fox

AMERICAN SMR NETWORK
ASSOCIATION

1835 K Street, N.W.

Suite 203

Washington, D.C. 20006

James E. Taylor

Frost & Jacobs

2500 Central Trust Center
201 East Fifth Street
Cincinnati, OH 45202
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Eric J. Schimmel
TELECOMMUNICATIONS INDUSTRY
ASSOCIATION

2001 Pennsylvania Avenue, N.W.

Suite 800

Washington, D.C. 20006-1813

Michael S. Slomin

BELL COMMUNICATIONS RESEARCH, INC.
290 W. Mt. Pleasant Avenue

Livingston, NJ 07039

Mark R. Hamilton

MCCAW CELLULAR COMMUNICATIONS
5400 Carillon Point

Kirkland, WA 98033

Christopher D. Imlay
Booth, Freret & Imlay
1920 N. Street, N.W.
Suite 150

Washington, D.C. 20036

John D. Lane

ASSOCIATED PUBLIC-SAFETY
COMMUNICATIONS OFFICERS
Wilkes, Artis, Hedrick & Lane
1666 K Street, N.W.

Washington, D.C. 20006

Paul R. Rodriquez

Leventhall, Senter & Lerman
2000 K Street, N.W.

Suite 600

Washington, D.C. 20006-1809



Kenneth J. Brown

CAPITAL CITIES/ABC, INC.
77 West 66th Street

New York, NY 10023

F.G. Harrison
CELLNET

Hanover House
49-60 Borough Road
London SE1 1DS
England

Laura H. Phillips

Dow, Lohnes & Albertson

1255 Twenty-Third Street, N.W.
Suite 500

Washington, D.C. 20037

David A. Hendon

DEPARTMENT OF TRADE AND
INDUSTRY

Kingsgate House

66-74 Victoria Street

London SWIE 68W England

Scott J. Loftesness
FIDELITY INVESTMENTS
82 Devonshire Street
Boston, MA 02019

Quincy Rodgers
GENERAL INSTRUMENT
CORPORATION

1899 L Street, N.W.
Washington, D.C. 20036
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William J. Cole

COBRA ELECTRONICS GROUP OF
DYNASCAN CORPORATION

6500 West Cortland Street

Chicago, IL 60635

Ted V. Lennick
COOPERATIVE POWER
14615 Lone Creek Road

Eden Prairie, MN 55344-2287

Lynn Diebold

CALIFORNIA PUBLIC SAFETY RADIO
ASSOCIATION, INC.

4016 Rosewood Avenue

Los Angeles, CA 90004

C.J. Cant

FERRANTI CREDITPHONE LTD
9 High Street

Farehan

Hampshire P0167AN England

James A. Dwyer, Jr.
2100 Electronics Lane
Fort Myers, FL. 33912

Lawrence R. Krevor

Jones, Day, Reaves & Pogue
1450 G Street, N.W.
Washington, D.C. 20005



Daniel L. Bart

1850 M Street, N.-W.
Suite 1200

Washington, D.C. 20036

Stephan P. Carrier

HUGHES NETWORK SYSTEMS, INC.
11717 Exploration Lane

Germantown, MD 20874

John C. Carrington

MERCURY PERSONAL
COMMUNICATIONS NETWORK, LTD.
1 Harbour Exchange Square

London E14 9GE, UK

Dr. Robert L. Riemer

COMMITTEE ON RADIO
FREQUENCIES

NATIONAL RESEARCH COUNCIL
2101 Constitution Avenue
Washington, D.C. 20418

PCN ASSOCIATES

1344 Madonna Road

Suite 207

San Luis Obispo, CA 93405

Pete Wanzenried

STATE OF CALIFORNIA
TELECOMMUNICATIONS DIVISION
601 Sequoia Pacific Boulevard
Sacramento, CA 95814-0282
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William L. Fishman

Sullivan & Worcester

1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

John D. Lane

Wilkes, Artis, Hedrick & Lane
1666 K Street, N.W.

Suite 1100

Washington, D.C. 20006-2866

John E. Hoover

Jones, Day, Reavis & Pogue
1450 G Street, N.W.
Washington, D.C. 20005-2088

Charles T. Force

NATIONAL AERONAUTICS AND SPACE
ADMINISTRATION

Washington, D.C. 20546

Howard C. Davenport

PUBLIC SERVICE COMMISSION OF THE
DISTRICT OF COLUMBIA

450 Fifth Street, N.W.

Washington, D.C. 20001

Paul Taft

TAFT BROADCASTING COMPANY
4808 San Felipe Road

Houston, Texas 77056



Wm. D. Balthrope

TEXAS WIRED MUSIC, INC.
P. O. Box 8278

San Antonio, Texas 78208

Marilyn M. Moore

MICHIGAN PUBLIC SERVICE
COMMISSION

6545 Mercantile Way

P. O. Box 30221

Lansing, MI 48909

David E. Weisman

Meyer, Faller, Weisman & Rosenberg
4400 Jennifer Street, N.W.

Suite 380

Washington, D.C. 20015

Penny Rubin

NEW YORK STATE DEPARTMENT OF
PUBLIC SERVICE

Three Empire State Plaza

Albany, NY 12223

Dennis L. Hill

NORTHWEST IOWA POWER
COOPERATIVE

P. O. Box 240

Le Mas, Iowa 51031

Peter Tannenwald

Arent, Fox, Kintner, Plotkin & Kahn
1050 Connecticut Avenue, N.W.
Washington, D.C. 20036-5539
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Thomas K. Crowe
Hopkins & Sutter

888 Sixteenth Street, N.W.
Washington, D.C. 20006

Tak Imamura

MITSUBISHI ELECTRIC CORPORATION
1-1, Tsukaguchi - Honmachi

8- Chome

Amagasaki City, Hyogo 661, Japan

William H. Talmage

NCR CORPORATION
1700 S. Patterson Boulevard
Dayton, OH 45479

Roland Williams

NOVATEL COMMUNICATIONS, LTD.
1020 - 64 Avenue, NE

Calgary, Alberta, Canada

T2E 7V8

Veronica M. Ahern

Nixon, Hargrave, Devans & Doyle
One Thomas Circle

Suite 800

Washington, D.C. 20005

James R. Haynes

UNIDEN AMERICA CORPORATION
4700 Amon Carter Boulevard

Fort Worth, TX 76155



Michael P. Terry

DEPARTMENT OF THE INTERIOR
OFFICE OF INFORMATION RESOURCE
MANAGEMENT

1849 C Street, N.W.

#MS7355MIB

Washington, D.C. 20240

Mohamed Lyzzaik
UNITED POWER
P. O. Box 929
Brighton, CO 80601

Kathy L. Shobert

GENERAL COMMUNICATION, INC.
Director, Federal Regulatory Affairs
888 16th Street, N.W., Suite 600
Washington, D.C. 20006

John W. Hunter

PMN, INC.

McNair & Sanford, P.A.
1155 Fifteenth Street, N.W.
Washington, D.C. 20005

Dr. Michael Trahos
4600 King Street

Suite 4E

Alexandria, VA 22302

Laura C. Mow

Gardner, Carton & Douglas
Suite 900, East Tower

1301 K Street, N.W.
Washington, D.C. 20005
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James R. Haynes, Chief Engineer

UNIDEN AMERICA CORPORATION
ENGINEERING SERVICES DEPARTMENT
9900 Westpoint Drive, Suite 134

Indianapolis, IN 46256

Gene H. Kuhn

UNION PACIFIC RAILROAD CO.
MISSOURI PACIFIC RAILROAD CO.
1416 Dodge Street

Omaha, Nebraska 68179

James U. Troup

IOWA NETWORK SERVICES, INC.
Arter & Hadden

1801 K Street, N.W.

Washington, D.C. 20006

Daniel J. Miglio

SOUTHERN NEW ENGLAND
TELECOMMUNICATIONS CORP.
227 Church Street

New Haven, CT 06510

K. A. Wood

UK ASSOCIATION OF THE EEA
8 Leicester Street

London WC2H 7BN, UK

John A. Prendergast

RADIOFONE, INC.

Blooston, Mordkofsky, Jackson & Dickens
2120 L Street, N.W., Suite 300
Washington, D.C. 20037



